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I. Appellee Pails to Meet The Thrust of Appellant's Argument 
With Respect to Corroboration of the Corpus Delicti of the 
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It. Appellee Fails to Show That Admission of Testimony 


Concerning the Subsequent Assault Upon the Complaining 
Witness Was Not Errore eccececeee2ee eee eee ee © © 


ITT. Appellee Fails to Show That the Identification Testimony 
Of the Witness, Sylvia Matthews, Was Properly Admitted 
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I. 
| APPSLLIES FAILS TO MEET THE THRUST OF 
APPELLANT'S ARGUMENT WITH RESPECT TO 


CORROBORATION OF THE CORPUS DELICTI OF 
THS ALLEGED OFFENSE 


EEE Eee 
The Government concedes that it must offer corroborative evidence 

of the complainant's testimony to protect appellant from the danger of con- 

viction om fabricated or mistaken charges, but argues that "the need for cor- 

roboration Gepends upon the danger of falsification.” Thomas v. United States, 

128 U. S. App. D. C. 233, 234, 387 F. 2a 191, 192 (1967). This is where appellant's 

analysis begins. Nevertheless, the conclusion is inescapable that the quantum of 


corroborative eviderce here is insufficient to sustain appellant's conviction and 


the Thomas cese supports this conclusion. There this Court found the danger of 


falsification. slight because 

" # % * where, as here, (1) there is no dispute that 
a rave, in fact, occurred, (2) consent is not an issue, 
and 73) there £8 no evidence undermining the trustworth- 
iness of the complaining witness, her identification 
"based on opportumity to observe’ may need no further 
corroboration.” ‘Thomas v. United States, supra, 128 U.S. 
App. D. C- at 234, 307 F. 2d at 192. (Emphasis added). 

But these are in dispute in the instant case. Moreover, additional 
corroborative elements present in Thomas do not obtain here, i.e., clearly 
established emotional distress of the complaining witness, persuasive physical 
indicia of violence on her person and clothing and irrefutable medical evidence 


of a violent sexual assault upon her. 


That each case mist be evaluated on its own merits as appellee 
correctly argues, per Bailey v. United States, 132 Uv. Ss. App. D. Cc. 82, 88, 
405 F. 24 1382, 1358 (1968), may be granted perforce. Nor does appellant 
dispute that in determining the quantum of independent corroborative evidence 
necessary to satisfy the rule, Courts,mst look to all the “circumstances” of 
each case. This,indeed,is precisely what appellant attempted to do in its 
Brief (Appellant's Br., 31-34), citing at length the relatively exhaustive 
catalog of such circumstances set forth in the memorandum of chief Judge 


Prettyman in Farrar v. United States, 107 U. S. App. D. C. 204, 212, 275 F. 2a 


868, 875 (1959). 

And the "merits" of the Bailey Case are quite unlike those which 
obtain here, including “testimony of several witnesses as to the distraught 
physical condition of the prosecutrix immediately after the event fand] 
testimony of her mother as to the presence of semen on her body x % *," 
Bailey v. United States, supra, 132 U. S. App. D. C. at St, 405 F. 2d at 1354. 


Notwithstanding its agreement that all the significant circumstances 
must be examined in determining the sufficiency of the quantum of cor= 
Sesto 
roborative evidence in such cases, appellee here looks to a very few, 
. 
relatively insignificant circumstances, including, in its words, "one of the 
most meaningful," i.e., promptness of the alleged victim's complaint to friends 
| 
and police. (Appellee's Br., 17) But the mere promptness of the report is 


far from one of the most meaningful of such circumstances, having at best a 


marginal bearing on its truth or falsity. Since "the danger of an peronecte 
i@entification in a rape case is not of the same magnitude as the danger of 

a fabricated rape,” it is difficult to see.how the promptness of the report 
substantially mitigates this danger. And appellee's bald assertion that 

“Tin} addition, Mrs. Hawkins hed no motive to accuse the appellant falsely of 
this crime” (Appellee'’s Br., 17) is, to put it mildly, without overwhelming 
sxpoort in the record. The mere fact that the complaining witness testified that. 
she did not mow eppellant and had never seen him before the alleged attack can- 
not de deemed corroborative, unless we are to believe that a witness may cor- 
roborate her own testimony. Moreover, ample motive for such falsification is 


shown in the testimony of appellant. (Tr., 217). 


I+ cannot’ be denied that "the most compelling corroborative evidence 


thet the Government offered to support Mrs. Hawkins’ account of the incident © 


was the testimony of Mrs. Hudson and Mrs. Matthews” (Appellee's Br., 17). 
This is, indeed, the basis for one of appellant's strongest complaints, because 
(1) that testimony establishes nothing of significance as to the corpus delicti 
of the alleged offense which appellant has not admitted from the outset; and 
(2) at least as to the Sdentification of the appellant, the admissibility of 
that testimony is subject to strong objection, as argued infra. 

With respect to the “corroboration” testimony as to the alleged 
shooting of the complaining witness in Maryland, if such testimony could indeed 


be deemed to show “consciousness of guilt” in accordance with the constraints 


inherent in the case of Bowman v. United States, 50 App. D. C. 90, 267 F. 


648 (1920) perhaps it might be considered corroborative. That testimony 


demonstrates no such thing. Accordingly, appellee's assertion that it could 
readily have convinced the trier of fact that the crime was comitted, is, in 
effect, no more than an understated description of testimony which appellant 
has more accurately characterized as inflammatory and prejudicial. 
The additional circumstances enumerated in the case of Allison v. 
United States, 133 U. S. App. D.C. sig Sia. 8, 409 F, 2a 4h5, 448 
n. 8 (1969) provide additional persuasive support for appellant's position. 
That case lists some ten factors, several of which are not included in Farrar, 
and only two of which are even raised by appellee in support of the conviction 
in the instant case. More importantly, Allison again presents a fact situation 
which includes many more corroborative elements than found ne the instant 
case, which are nevertheless rejected by the Court as insufficient. This is 
a result of the rule which appellee seeks to characterize as insignificant, but 
regarding which the Court unequivocally states: | 
"Although the requirements of corroboration as 
to identify may be relaxed in certain circumstances, 
we have never diluted the requirement that the 
corpus delicti be corroborated." Allison v. United 
States, supra, 133 U. S. App. D. C. at __', 409 
F. 2d at Gho. 
The real thrust of appellee's argument is to characterize appellant's 
approach as rejecting the proposition that circumstantial corroborative 
evidence will satisfy the rule of United States v. Terry, D. c- Cir. No. 


22,547, decided January 14, 1970, and its jurisprudential ancestors. This 
| 


Zs a serious misrevresentation of appellant's position and it is compounded 


by appellee's misconstruction of this Court's language in Footnote 3 of the 


Terry opinion. Appellee states: « 


" * # # the phrase ‘corroboration of the 
corpus delicti’ does not necessarily mean that the 
Government must specifically corroborate the 
compleinant's testimony of non-consent because, as 
this Court stated in United States v. Terry * * % 
the 'phrase "corroboration of the corpus delicti" 
Tis used] merely as a convenient method of dis- 
t+inguishirg this requirement from the complementary 
rule regerding corroboration of the defendant's 
identity." (Appellee's Br., 16). 


A correct reading of the Court's note indicates that this is 
"seen[ingly]” true only of the pre-Allison decisions. 

"Allison appears to be the first decision in 
this jurisaiction to hold explicitly that every 
material element of the sex offense must be cor- 
roborated * * *,."” United States v. Te supra, 
Slip. Op., at 4 n. 3. (emphasis added). 

Appellant hes never argued that circumstantial corroborative 
evidence will not satisfy the rule. It has urged that such circunstantial 
corroborative evidence as is present in the instant case is insufficient to 
sustain appellant's conviction. Once again, e comparison of the quantum of 
corroborative proof present in Terry to that present here, serves to illustrate 
the merit of this argument. 


" = % % we conclude that the Government's independent 
evidence regarding the complainant's bruises and 


5- 


contusions, prompt reporting, distraught emotional 
condition, and lack of motive to fabricate, viewed 
in light of the fact that the defense did not contest 


the complainant's version of the assault, was 
sufficient to warrant submission of the corroboration 


question to the jury under proper instructions.” 

United States v. Terry, supra, Slip. Op. at rae 

(Emphasis added). 

Appellee also refers in this connection to the case of United 

States v. Bryant, D. C. Cir. No. 22,511, decided December 1, 1969, yet 
; another case in which this Court found corroborative evidence’ far greater than 
that present here to be "marginal" and "minimal rather than strong.” 
United States v. Bryant, supra, Slip Op. at - Im Bryant, as here, no 
one overheard the alleged cries of the complaining witness fa circumstance 
which this Court found to be a “weak point” in the Soanininankes case), but 
there were numerous additional corroborative elements which are relatively 
conspicuous by their absence herein. For example, there was testimony by two 
policemen that the complainant had bruises, which she showed then when they 
arrived on the scene and one of the officers indicated that she was shaking. 
The complainant's testimony with respect to having struggled with her alleged 
attacker was persuasively corroborated by the torn condition of the dress which 


she had been wearing at the time. If this far greater quantun of corroborative 


circumstantial evidence can be characterized by this Court as "marginal" and 


"minimal rather than strong", then that which is present in the instant case 


can only be seen as virtually non-existent. 


The same is true in the case of Borum v. United States, 133 U. S. 


App. D. C. > 409 F. 22 433 (1969), where the "circumstances in proof 

* ® © tending] to support the prosecutrix’s story,” included inter alia, 

the presence of sperm on the complainant's underclothing, testimony that 

the complaining witness was hysterical, tense and upset following the alleged 
attack, as well as testimony of two other people in the house, one of whom 

had been pistol-whipped and the other of whom had been robbed at gunpoint, 
bound and gegged by the accused, whom they identified, "portray[ing] an 
individual dent on criminality.” Boru v. United States, supra, 133 U. S. App. 
D.C. at >» 409 FP. 2d at 438. Further, the factual circumstances of the 
Borum Case highlight the inadequacy of appellee's argument which attempts to 
init the effect of Farrar v. United States, supra, on the instant case. While 
the Court in Boru points out that "[t]here is mich else in the record to sug- 
gest the complainant's testimonial reliability,” Borum v. United States, supra, 
333 U. S. Apo. D. C. at » 409 F. 2d at 438, it makes no explicit refer- 
ence to the presence of bruises or other indicia of physical violence upon the 
complainant. The absence of such indicia is insignificant in the Borwm Case, 
since the complainant was forced to submit to the sexual act by being threatened 
with a gun which was seen (and used upon) not only her but the other two 

people who had been mistreated by the accused. Appellee attempts to distinguish 
away the controlling effect of Farrar upon the instant case by arguing that 


there was no testimony to indicate that the prosecutrix'’s consent therein was 


induced by anything other than a knife, while "[iJn the instant case, the 
Government also relies on the evidence that appellant induced Mrs. Hawkins 


~ | 
to yield to his desires by choking her." (Appellee's Br., 20). 


This is precisely why the Farrar Case is of controlling import 


here, because the complaining witness" allegations as to having been choked by 
appellant, as well as having been "grabbed", "dragged", “forced”, "pulled", 
"jerked", and "throwed", is nowhere corroborated in the record, either by the 
presence of bruises or other physical injury, or by testimony indicating 
emotional distress, or by evidence or testimony indicating that amyone had 
heard either any sound of the alleged struggles or the complainant" s alleged 
cries. In order, therefore, to account for the complaining witness’ submission 
to the alleged attack, we have only her own testimony that she was threatened 
with a "sharp instrument" which, again, she never saw, which she was unable to 


describe, and which was never recovered by police officers. 


In short, appellee's arguments simply fail to refute the fact that 
the corroborative evidence in the instant case is not sufficient to sustain 


appellant's conviction. 


am. 


APPELLES FAILS TO SHOW THAT ADMISSION OF 
| QSSTIMONY CONCERNING THE SUBSEQUENT ASSAULT 
| UPON THE COMPLAINING WITNESS WAS NOT ERROR 


a 


Appellee all but concedes that the admission of testimony regarding . 


the alleged assault oni the complaining witness in Maryland was error, but 

observes that “absent a clear showing of prejudice” appellate courts are not 
@isposed to notice errors “which are raised for the first time on appeal." 
(Appellee’s Br., 21). If a clear showing of prejudice were absent herein, and 

af this error were being raised for the first time on this appeal, appellee's 
point would be well taken. Nothing could be more clear, however, than the 
prejudice resulting to appellant from the admission of this testimony. Even 
assuming, therefore, that appellant's objection below was "limited to the ‘outcome’ 
of his (appellant’s) trial for this assault” (Appellee's Br., 5-6, 21) there is 
ample reason for this court to notice appellant's objection to the introduction of 
any evidence or testimony in this connection. 

Moreover, even the cold record provides abundant reason to believe that 
appellant's objection below was not so limited. The transcript reveals that at 
the time the prosecutor approached the bench for clarification, nothing had been 
brought out in testimony other than the fact that on November 14, 1968, during the 
morning hours, Mrs. Hawkins had occasion to be present in Upper Marlboro, at which 


time she again saw Jom C. Swann. (Tr. 24-25), There was no testimony theretofore 


regarding the reason for their having been there. Triel counsel's: objection 
was entered only after the Court had ruled that "she could simply say she was 
there in connection with assault." (Tr., 25) | 

Only with difficulty can counsel's stated objection oe "any statement 
that she would make as to what the outcome would be, would be inadmissible and 
prejudicial,” (Tr., 25) be interpreted as directed solely to sanission of testi- 
mony as to the disposition in the Maryland Court. A far more Logical reading of 
that statement is that it merely reflects the fact that any textinony with respect 
to the Maryland proceedings would have, of necessity, to be grounded upon an assump- 
tion that the final disposition of those proceedings was & finding of guilt, and 
there had been no such final disposition. Testimony with respect to the disposition, 
per _se, is but part of the problem, That is why counsel states: "My objection is 
not what he said, but what she said after this conviction" (Tr., 25 -- emphasis 
, added), i.e., what Mrs. Hawkins would testify to below respecting the proceedings 
which resulted in the then non-final conviction of appellant. | 

Moreover, this is all largely beside the point. What is crucial here 
is that the trial court allowed the testimony on the ground that it "would be ad- 
missible in terms of connecting up the prior episode under the standard laid down 
in Bowman against United States.” (Tr., 25) Appellant's Brief shows clearly that 
the Court's "consciousness of guilt" theory was erroneous pecause it did not meet 
the requirements of that case. 

To reiterate, the statement allegedly made by the accused which the Court 
admitted, 1.e., "T am going to get you," was made at the conclusion of the trial in 


Maryland. It is still difficult to see how a threat at that time could establish 


that the shooting was motivated by appellant's desire to prevent Mrs. Hawkins . 


from testifying with respect to the alleged rape and assault, or how it could 


establish consciousness on appellant's part of guilt of the earlier charge. 


Bowman would recuire the threat to have been made prior to the shooting in order 
to connect it with the earlier crime. Since the threat here allegedly came after 
the shooting -- indeed, after the trial therefor -- it is far more logical to 
assume that it was made, if at all, relative to the complaining witness’ having 
testified on that charge, rather than having been prompted by apprehension that 
she would later testify with respect to the alleged rape and assault. But leaving 
aside all speculation, it is crystal-clear that admission of this testimony does 
not in any way “connect up” the two alleged episodes, 4 la Bowman. 

The Court’s instructing the jury that it was not being asked to determine 
the guilt or innocence of appellant in the alleged shooting does nothing to cure 
the error of admitting this testimony in the first instance. The testimony was 
improperly before the jury because there had been no final disposition of the 
Maryland case. In the event of a later reversal of his conviction, appellant would 
have been prejudiced, unjustly and irreparably, as this Court observed in Fenwick 
v. United States, 102 U.S.App.D.C. 212, 252 F.2d 124 (1958). This would be ample 
reason for disallowing the testimony even if it did demonstrate a direct connection 
between the two episodes, which it manifestly does not. Counsel's failure to object 
to the instruction proves nothing. The court had already ruled the testimony admiss- 
Sble. Given that ruling, the instruction was probably as favorable as might have 
been expected. And counsel had made his record by objecting at the time the testi- 


mony was sought to be introduced. 


Appellee seeks to overcome these serious problems by arguing that 


"Cs]ince appellant concedes that the jury could reasonably infer that there was 

a direct connection between the shooting of Mrs. Hawkins and his (appellant's) 
consciousness of guilt of the crimes charged, the resolution of these conflicting 
inferences was a proper matter for the jury.” (Appellee's Br., ah) 

This reasoning completely overlooks the most compelling single element 
of appellant's argument, i.e., that the very reason for the application of strict 
criteria to the question of admissibility of such testimony is precisely its 
“persuasiveness", which varies in inverse proportion to its relevance and in direct 
proportion to its inflammatory nature. This is why the admission of this testimony 
cannot be deemed other than prejudicial in the extreme. Drew ¥ ‘United States, 

118 U.S.App.D.C. 11, 331 F.2d 85 (1964). 

In short, the testimony in question was erroneously admitted by the 
trial court and the court's "cautionary instructions as to its probative signifi- 
cance" (Appellee'’s Br., 24) were incorrect as a matter of law (the testimony having 
no such probative significance in terms of Bowman v. United states, supra) and 
were, in any event, totally inadequate to neutralize the prejudicial effect of 


that testimony on the jury. 


Im. 
APPELLEE FAILS TO SHOW THAT THE IDENTIFICATION 


TESTIMONY OF THE WITNESS, SYLVIA MATTHEWS, 
‘WAS PROPERLY ADMITTED BELOW 


ee 


Appellee concedes the authority of United States v. Wade, 338 U.S. 218, . 
18 Leed 2a 1149, 87 S.Ct. 1926 (1967) and Stovall v. Denno, 388 U.S. 293, 

18 L.ed 2a 1199, 87 S.Ct. 1967 (1967), with respect to the exclusion of in-court 
Sdentification testimony where a witness has made a pre-trial identification under 
circumstances so unnecessarily suggestive and conducive to irreparable mistaken 
identification as to constitute a denial of due process of law. Appellant has 
argued that because of the suggestive nature of the pre-trial photographic identi- 
fication of the appellant herein by Mrs. Matthews, her in-court identification 
testimony should not have been received below. 

Appellee's entire argument hinges on its contention that in making the 
determination as to the existence vel non of a due process violation in this connec- 
tion, this Court is bound by the criteria utilized in the case of Gregory v. United 
States, 133 U.S-App.D.C. __, 410 F.2d 1016 (1969). But the Court in Gregory 
explicitly emphasizes the fact that "this case arose before the decision of the 
Supreme Court in United States v. Wade * * *" Gregory v. United States, supra, 

133 U.S.App-D.C. at __ 410 F.2d at 1021 (emphasis added), and states unequivocally 
that the Government's obligations in this connection are "undoubtedly greater after 
Wade." Indeed, the sole reason for the Court's application of the criteria recited 


as controlling here by appellee is because “(w]e are unwilling * * * in even @ 


pre-Wade case to absolve the Government of all responsibility * * *." Gregory Vv. 
17. 


United States, supra, 133 U.S.App.D.C. at __, 410 F.2d at 1022. 


Thus, while this Court must look not only to the pre-trial identification 
procedure but to the totality of the circumstances surrounding it, per Stovall v. 
Denno, supra, 388 U.S. at 302, 18 L.ed 2d at 1206, its examination is not con- 


« 


strained by the criteria set forth in Gregory. 


Appellant has never intimated that it was certainly his photograph which 


Mrs. Matthews selected as the one which "look[ed] closest” (Tr., 100) to the man 
she had allegedly seen. The possibility, of course, cannot be denied, but this fact 
need not be assumed, with or without evidence, precisely because it is not in itself, 
critical, as appellee suggests. The suggestiveness of the procedure is manifest, 
regardless of whether the photograph she ultimately chose from the group of seven 
or eight black and white photographs was appellant's or not. 

Nor is it contended that the state of the authorities prohibits any 
photographic identification, as appellee implies by referring to Simmons v. United 
States, 390 U.S. 377, 19 L.ed 2d 1247, 88 S.Ct. 967 (1968). Appellant merely urges, 
in accordance with the views of the Supreme Court expressed in that case, that the 
Wade and Stovall protections must be applied to such identifications. It is the 
absence of those protections here that is fatal to the identification procedure. 
1/ Moreover, there is reason ‘to believe that the Court might well have 

remanded, but for the unusual facts that (1) the case had already been tried 
three times, (2) over a period of four years. 
"In other circumstances, we might well remand for a fuller 
elaboration of the facts. However, the events in question took 

place more than four years ago. The facts were thoroughly, if 

inconclusively, examined in the trials below. We cannot conclude 

that a remand for clarification would achieve anything but 

further delay. 

"TMerefore, with some reluctance, we decide this appeal from 


the record now available. * * * " Gregory v. United States, supra, 
.133 U.S.App.D.C. at __, 410 F.2d at 1020-1021. 


Appellant fails to perceive any genuine comparison between the circum- 

stances of the identification procedure in United States v. Williams, D.C.Cir., 

No. 22,380, decided January 14, 1970, and the procedure utilized in the instant 
case. It is abundantly ‘clear that in Willians, the witness’ attention was not 
focused by the police on the two photographs she ultimately chose. It is equally 
clear thet Mrs. Matthews’ attention was focused herein by the police suggestion 

that she select the vhotograph which looked closest to the man she claimed to have 
seen, even after she had clearly stated to them that she was unable to identify 

any of those photographs. 
| It ig @ifficnit to see how it can be said that Mrs. Matthews’ identification 
4s corroborated by that of Mrs. Hawkins, since appellant's identification by the 
latter was never in issue, he having admitted to being in her apartment on the day 
in question. And rather than being corroborated by the identification of Mrs. Hudson, 
yuite the reverse is true. It is aeenan Mrs. Hudson's somewhat unconvincing identi- 


fication that is persuasively corroborated by that of Mrs. Matthews, at least as 


far as the jury is concerned. It is for precisely this reason that the defects which 


inhere in Mrs. Matthews’ identification are doubly troublesome. 

Appellee entirely ignores appellant's argument with respect to the 
obvious confusion on the part of the trial court as to the circumstances of the 
photographic identification by Mrs. Matthews. It is clear on the record, as is 
indicated in Appellant's Brief, that the Court overlooked the suggestive nature of 
the procedure utilized with respect to her selection of the "closest" photograph 
from the initial seven or eight black and white photographs shown her. The language 
of the court in the bench conference held prior to closing arguments bears repeating 


in this connection? 


“ * % % Nothing came out on the testimony that | 
would indicate to the court in any way that the | 
police did more than show the witness a book of | 
photographs from which she selected a photograph | 
of the defendant. There is nothing before the 
court that shows any suggestion of any kind was © 
made by the police officers.” (Tr., 257-258) 
| 
Clearly, the police did quite a bit more than merely "show the witness 


“a book of photographs * * * ". What they did in addition thereto was violative 
Y = i 
of appellant's due process rights as defined by Wade and Stovall, Accordingly, 
since Mrs. Matthews’ testimony was tainted by the possibility of irreparable 


mistake, failure to strike her testimony was error requiring reversal. 
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